


that the trial court should first
determine whether the plaintiff
has shown good cause that the
corporate officer has unique or
superior personal knowledge of
discoverable information. If good
cause has not been shown, the
trial court should grant the motion
for protective order, and require
the plaintiff to conduct discovery
through less invasive means.
These methods could include
deposing a lower level employee
with appropriate knowledge,
directing interrogatories to the
corporate officer to learn the extent
of the officer’s knowledge, or
utilizing a deposition by written
questions. After these methods
are exhausted and the plaintiff
makes a colorable showing of good
cause, the trial court may lift the
protective order.

Unfortunately, the apex doctrine
has not been expressly adopted
by Florida courts. In Citigroup v.
Holtsberg, 915 So.2d 1265 (Fla.
4th DCA 2005), a fraud case,
the plaintiffs sought to depose
the current and former chief

executive officers of Citigroup.
The defendants moved for a
protective order invoking the
apex doctrine, but the Fourth
District concluded that Florida
had not adopted the apex doctrine
and that only the Supreme Court
could adopt such a doctrine as

it would arguably conflict with
the liberal discovery rules of
Florida.

While this potentially makes
it more difficult to quash an
apex deposition in states such
as Florida, it does not mean
that plaintiffs’ attorneys can
improperly seek the depositions
of apex officials. Rule 1.280(c)
of the Florida Rules of Civil
Procedure gives the trial courts
broad discretion in overseeing
discovery and the power to
limit discovery in order to
protect a person or party from
annoyance, embarrassment,
oppression, or undue burden or
expense. Motions for protective
order should not only cite
to Rule 1.280(c), but should
also remind the court of the
tremendous potential for abuse
and harassment associated with
the depositions of apex officials
and inform the court of all
pertinent facts which suggest that
the deposition is being taken for
improper purposes.

In addition, motions for protective
order should be accompanied by
an affidavit executed by the apex
official denying any knowledge
of relevant facts. As cited by the
court in Citigroup, states that have
adopted the apex doctrine require
the party seeking a protective order
to file such an affidavit. While
there is no requirement to file

a supporting affidavit, doing so
will alert the court of the lack of
knowledge possessed by the apex
official, potentially leading the
court to inquire further regarding
the goal of the deposition, and
ultimately increasing the likelihood that
a protective order will be granted.

Although Florida does not
recognize the apex doctrine
and the Florida Rules of Civil
Procedure permit liberal discovery,
plaintiffs should not be allowed to
undermine the discovery process
by attempting to conduct the
depositions of apex officials for
the sole purpose of harassing
the defendant to pressure them into
a settlement. When faced with
a notice for such a deposition,
defendants need to establish that
the official has no knowledge of
any relevant facts and that the
information sought can be obtained
through other less intrusive means.
Most importantly, defendants must
continue to work to convince
the court in Florida and other
similar states that protection is
needed utilizing principals found
in Rules such as Rule 1.280(c)
of the Florida Rules of Civil
Procedure. Although difficult, it
is possible to have a court limit or
prevent an apex deposition even
in Florida, and due to the
potentially significant impact of
such discovery at trial, such relief
should be vigorously sought.

Albert M. Rodriguez
IS an associate at
McCumber Daniels
in the firm’s
Florida office. His

areas of practice

include medical
malpractice and nursing home
defense litigation. Email Mr.

Rodriguez at arodriguez@

mccumberdaniels.com
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Pennsylvania Allows Medical Causation Expert
Testimony from Nurses, By Kara White
L TR o —
medical condition is akin to a medical
diagnosis, and a Registered Nurse is not
permitted to make a medical diagnosis

under the Professional Nursing Law, 63
P.S. §§ 211, et seq.

The Plaintiff appealed to the Pennsylvania
Superior Court, which reversed the trial
court and held that Ms. Pershall may
provide an expert opinion on the standard
of nursing care and the causation of
Mr. Freed’s injuries. The Pennsylvania
Superior Court ruling allowed Ms. Pershall
to testify to the medical causation of Mr.
Freed’s pressure sores, by differentiating
the facts from those in Flanagan and
pointing out that the parties had agreed on
the medical diagnosis of pressure sores, as
well as its definition.

The ruling of the Pennsylvania Superior
Court was then appealed to the Pennsylvania
Supreme Court, with Geisinger arguing
that the Pennsylvania Superior Court ruling
conflicted with the Pennsylvania Supreme
Court holding in Flanagan, supra. The
Pennsylvania Supreme Court overruled its
decision in Flanagan to the extent that it
prohibited a qualified nurse from providing
an expert opinion regarding medical
causation, a standard which was set forth in
the Court’s decision of Miller v. Brass Rail
Tavern, Inc., 541 Pa. 474, 664 A.2d 525
(1995) and the MCARE Act. Pursuant to the
Pennsylvania Supreme Court ruling in Miller,
in order to qualify as an expert witness, the
test is whether the witness has specialized
knowledge on the subject matter, or more
than the normal range of training, knowledge,
intelligence, or expertise. Miller v. Brass Rail
Tavern, Inc., 541 Pa. 474, 481, 664 A.2d 525,
528 (1995). Ultimately, the Court affirmed
the ruling of the Pennsylvania Superior Court
reversing the trial court granting non-suit in
favor of Geisinger and remanding for a new
trial. The Court further held that, on remand,
the trial court should evaluate expert witness
qualifications under the analysis set forth in
Miller, supra. and the MCARE Act.

Justice Eakin, with whom Justice Saylor
joined, dissented from the Majority of

7| the Court
| in the
decision

” uphold

| Flanagan.
Justice
Eakin
opined
that

Flanagan
deferred
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to the limitation of the Professional
Nursing Law and allowed nurses to testify
as to standards of nursing care, but not

offer an opinion on a medical diagnosis or
causation under the MCARE Act. Since
Ms. Pershall would not be qualified
under the MCARE Act to offer expert
testimony regarding a medical diagnosis,
Justice Eakin believed that the Pennsylvania
Superior Court should be reversed, and the
compulsory non-suit in favor of Geisinger
should be reinstated.

The new standard in Freed, supra.,
when applied specifically to the facts at
issue in that matter, allowed a nursing
expert to offer testimony regarding
the standard of care and the causation
of Mr. Freed’s pressure sores, thereby
expanding the scope of nursing expert
witness testimony from the previous
limitations set forth in Flanagan, which
relied on the Professional Nursing Law.
Although the Court in Freed remanded
the matter to the trial court for the
determination of the qualifications of an
expert witness specific to the guidelines
set forth in Miller, supra., there is a risk
of broad interpretation of this case by
plaintiffs for the survival of dispositive
motions and in making a prima facie
case of medical negligence. Arguably,
the parameters of Freed involve the sole
issue of an alleged breach of nursing
care causing the resultant damages,
with the claims against two individual
physician defendants being dismissed at
the early stages of litigation. However,
as gleaned from the dissenting opinion
by Justice Eakin, the Majority Opinion
casts a shadow on the bright line
standard regarding opinions as to medical
causation as defined by the MCARE Act.
It will be noteworthy to track future
opinions and the practical application of Freed
to cases with issues that require expert
testimony from both physicians and nurses.

Kara White is an associate
in the firm’s Pennsylvania
office. Ms. White’s
practice areas include

the defense of hospitals,
physicians, and long

term care facilities, as

well as commercial
vehicle transportation litigation, in both
Pennsylvania and New Jersey. Email Ms.
White at kwhite@mccumberdaniels.com
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It’s Been a Privilege

By Fred Hughes
[ mi

Attorneys and their
clients have long relied on the
principle that communications
between them are privileged from
disclosure. It is as basic a premise as
exists in the law. However, that premise
has been rocked in Pennsylvania by
an unexpected appellate court
opinion, and the Pennsylvania
Supreme Court’s failure to overturn
it. Depending on future developments,
it may fundamentally change the way
attorneys in Pennsylvania communicate
with their clients.

The Pennsylvania Superior Court, in
Nationwide v. Fleming, seemingly held
that the attorney-client privilege only
applies to communication from the client
to the attorney, and does not apply to
communication from attorney to client.
The Court’s opinion is a curious one,
to say the least, and even more notable
because it is a holding that the appellate
court did not need to make in order to rule
that the specific document in question was
unprotected by the privilege.

The Nationwide matter involved a suit
by Nationwide against a number of its
former insurance agents, as well as a
counterclaim by the agents alleging that
Nationwide attempted to drive them out
of business. At issue in the matter was
a memorandum authored by Nationwide’s
corporate counsel and distributed to
Nationwide’s top executives. Nationwide
had disclosed other such corporate counsel-

authored documents during the litigation
that arguably covered the same action
plan. It was alleged that Nationwide was
only attempting to claim privilege for the
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document in question because it contained
information that would be harmful to it in
the litigation.

The trial court agreed with the agents’
argument that the document in question
covered the same subject matter as other
documents that had been voluntarily
disclosed, and ruled that Nationwide could
not hide behind the privilege with regard to the
document in question. The trial court reasoned
that Nationwide had already waived the
privilege with regard to documents related
to the particular action plan. That ruling
was not shocking, since waiver of privilege is
not a new concept. Attorneys know to be
careful with any potential waiver of
the attorney-client privilege.

The matter took an unexpected turn,
potentially creating a dramatic impact
on every attorney who practices in
Pennsylvania, after Nationwide appealed.
The Superior Court could have simply
upheld the waiver of privilege ruling, but
seemingly instead ruled that the document
was discoverable because the attorney-client
privilege does not protect communications
from an attorney to the client. This decision is
at odds with a one hundred plus year old ruling
that the privilege applies to attorney to
client communications.

Nationwide appealed this ruling to
the Pennsylvania Supreme Court.
Unfortunately, an even number of Justices
considered the matter, and they reached a
stalemate. With no majority opinion on
the matter, the Superior Court ruling was
simply affirmed. Both sides of the
stalemate wrote opinions, and fortunately,
none of the Justices were in favor of the
reasoning used by the Superior Court.
The Justices who found that the document
should have been disclosed used the trial
court’s reasoning that the privilege had
been waived with regard to that document
because it involved the same subject matter
as other documents that Nationwide had
willingly produced. The Justices on
the other side of the fence felt that the
document in question involved different
subject matter than the ones that had been
produced. However, despite the fact that
neither camp was in favor of the Superior
Court’s reasoning, that court’s ruling is left
undisturbed because there was no Supreme
Court majority on the overall issue.

WWW.MCCUMBERDANIELS.COM

The situation leaves Pennsylvania
attorneys with significant uncertainty.
While attorneys can take solace because
it appears that the Supreme Court
disagrees with notion that attorney
to client communications are

unprotected by the attorney-client
privilege, the fact remains that an
appellate level ruling to the contrary
exists and was not overturned.

The Superior Court ruling also has
clear, and likely unintended, additional
consequences for the attorney-client
privilege in Pennsylvania. Justice Saylor
of the Pennsylvania Supreme Court,
who was in favor of overturning the
ruling and finding that the document
in question was privileged, wisely noted
that “attorney advice and client input are
often inextricably intermixed.” In other
words, an adversary reading an attorney
to client correspondence will often be able
to ascertain the contents of undisclosed
client to attorney communication simply
by reading the attorney’s correspondence.
Therefore, when put into practice, the
Superior Court ruling would essentially
erode the entire attorney-client privilege.

Common sense would tell us that this issue will
ultimately result in an affirmation of the
principle that communications from attorney
to client are privileged, but common sense
would have also told us that the issue would
never have gotten this far. In the short term,
Pennsylvania attorneys are continuing to
communicate with their clients in the manner
that they always have, with the expectation
that those communications are privileged.
Communication from attorney to client is
essential. However, unless common sense
and hundreds of years of history prevail,
Pennsylvania attorneys may ultimately
be communicating with their clients in
a drastically different way, with written
communication from attorneys to their
clients going the way of the dinosaur.

Fred Hughes is a Partner
in the firm’s Pennsylvania
office. He brings ten
years of New Jersey
medical malpractice
defense experience to

McCumber Daniels,

along with litigation
experience in the areas of general liability,
environmental liability and commercial
liability. Email Mr. Hughes at fhughes@
mccumberdaniels.com
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When is an Idea

Truly Yours?

By Kimberly Potter
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Id. Similarly, the appellate court in
Alevizos v. John D. & Catherine T.
MacArthur Foundation, 764 So.2d
8 (Fla. 4th DCA 1999), noted:
“[i]ldeas which reflect ‘genuine
novelty and invention’ are fully
protected against unauthorized
use.” Id. at 12. The Alevizos court
further recognized ideas are not
novel if they have been in the
public domain available for use by
anyone and acknowledged cases
where plaintiffs have been unable
to meet the novelty burden. See id.
Finally, novelty is a fact question decided
on a case by case basis which adds even
more to the confusion.

So what exactly does “novelty” and
“originality” mean? Broad sweeping
generalizations of “genuine novelty
and invention” and “not an adaptation
of existing knowledge” do not
necessarily guide a lawyer and/or
his client in determining whether
a particular idea qualifies as such.
Conceptually speaking, this creates
a significant burden. Even if one
leaps this hurdle, he must still
prove the confidential disclosure
and use. And, in July 2006, the

Florida Legislature added a fourth

component — the existence of a
written agreement — in section

501.972, Florida Statutes. Under

that statute, there is no cause of
action under state law for an idea
that is not a work of authorship

protected under federal copyright

law unless the parties “executed
a writing sufficient to indicate

that a contract has been made

between them.” Nearly four years

later, there are no reported cases
involving this statute, thus it is not
clear what effect this statute will

have Florida jurisprudence. Until
the appellate courts rule otherwise,
Garrido and Alevizos remain good

law. One thing is clear, however, this

statutory writing requirement statute
supersedes claims based on implied

contracts.

In an abundance of caution,
therefore, a person or corporation
should enter into a confidentiality

agreement before disclosing a
conceivably “novel” idea to a
third party. But, even if the terms
of disclosure are not memorialized
by a written agreement, one is
not without recourse given Florida’s
continued recognition of a cause of
action for misappropriation of an idea.

! Interestingly, novelty is not required for a cause of
action for misappropriation or theft of trade secrets.
See, e.g., All Pro Sports Camp,Inc. v. Walt Disney Co.,
727 So.2d 363, 367 (Fla. 5th DCA 1999).

New Information on Compulsory
Medical Examinations (IMEs)

Kimberly Potter is an
E N associate in the firm’s
g l‘ Florida office. Ms.
= Potter focusing her
- practice on handling

|- insurance defense,
W M

professional liability
defense, general
liability defense, auto liability defense,
commercial litigation, and medical
malpractice litigation. Email Ms. Potter
at kpotter@mccumberdaniels.com.
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ANNOUNC

EMENTS

Derek Daniels was selected to speak at the 2010
Florida Association of Homes and Services for the
Aging (FAHSA) on July 27, 2010 in Boca Raton,
Florida. Mr. Daniels presentation is titled ‘DNR
Orders: To Resuscitate or Not to Resuscitate?’

Mary Beth Davis is co-presenting to the
Pennsylvania Lumbermens Mutual Insurance
Company on behalf of the Council on
Litigation Management (CLM) on June 9th,
2010. The presentation is titled ‘Reservations of
Rights and the Insured’s Right to Personal Counsel.’

Michael Gould is co-presenting to the
Pennsylvania Lumbermens Mutual Insurance
Company on behalf of the Council on Litigation
Management (CLM) on July 28th, 2010. The
presentation is titled ‘ Avoiding and Defending
Bad Faith- Best Claims and Litigation Strategies.’

Mark Hartig is speaking at 2010 Florida Liability
Claims Conference (FDLA-FLCC) on June 11,
2010 in Disney’s Contemporary Resort, Lake Buena
Vista, Florida. Mr. Hartig will be speaking at the
General Session on “Proposals for Settlement.” Mr.
Hartig will discuss the latest changes in the area of
proposals for settlement and how to draft one
that will be upheld.

Stuart O’Neal is presenting at the CPERI
2010 Spring Conference in State College,
Pennsylvania on April 28th, 2010. Mr. O’Neal
will be giving a presentation on Defensive
Documentation.

Andrew McCumber was selected to speak at
the Florida Health Care Association’s (FHCA)
2010 Annual Conference on July 7, 2010 at the
Buena Vista Grande Resort in Orlando, Florida.
Mr. McCumber is co-presenting on the Financial/
Reimbursement track on “Asset Protection for
Nursing Home Principals.”

Mr. McCumber will also speak on the Legal Panel
Session at the Florida Association of Homes and
Services for the Aging’s (FAHSA) 47th Annual
Convention on July 28, 2010 in Boca Raton, Florida.

Kimberly Potter published an article titled,
Breaking Up Is Hard To Do-Defending A
Theft of Trade Secrets Claim, in the Trial
Advocate Quarterly (TAQ), Spring 2010
edition. The TAQ is the publication of the
Florida Defense Lawyers Association.

McCumber Daniels Congratulates Derek
Daniels and Stuart O’Neal for securing
a complete defense verdict for a hospital in
emergency room triage case on April 8, 2010.
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Melissa Archer is now a certified Alternative
Dispute Resolver and Mediator with the
American Health Lawyer Association (AHLA).
Ms. Archer also completed the Residential
Mortgage Foreclosure Mediation training,
which is required for mediators handling
foreclosure mediations pursuant to Florida
Supreme Court Administrative Order SC09-54.

Derek Daniels was elected Counsel Co-Chair
of Medical Claims in the Professional Liability
Defense Federation (PLDF). PLDF is an
association of defense counsel and claims
professionals involved in the adjustment and
litigation of malpractice claims. Doctors, other
healthcare providers, lawyers, accountants,
realtors, officers and directors, design
professionals, and insurance agents may
be subject to these claims. Common legal,
procedural and claims handling standards may
apply across the professions. The federation
promotes the sharing of information through
article publication, seminar presentations, and
networking opportunities for its members to
enhance the defense of professional liability
claims. Visit www.PLDF.org or contact Mr.

Daniels at ddaniels@mccumberdaniels.com for

more information.

Andrew McCumber was elected Florida State

Chair for the Council on Litigation Management
(CLM). Mr. McCumber has been an active
member of this organization since 2008.

Starlett Miller joined the Florida Defense
Lawyers Association (FDLA) and currently
serves on a committee that plans to issue a
white paper on Medicare Secondary Payer
Law in Spring 2010.

Kenny Puig joined the medical malpractice
sub-committee for the Council on Litigation
Management (CLM). This committee was
formed with the purpose to assist members
in obtaining a higher awareness of issues and
trends in the medical malpractice insurance
marketplace with an emphasis on matters
related to litigation management through
a collaborative effort between insurance
companies and brokerages, claims organizations
and service providers. For more information on
this committee or CLM, please contact Kenny
Puig at kpuig@mccumberdaniels.com

McCumber Daniels welcomes Amy Miles
as the newest associate in the firm’s Florida
Office. Ms. Miles is heading the firm’s appellate
practice group. Ms. Miles attended Stetson
University College of Law where she graduated
Cum Laude in 2003. Prior to joining McCumber
Daniels, Ms. Miles worked for a defense
litigation firm in Tampa, Florida, as a member
of the firm’s appellate and insurance coverage
group. In 2005-2007, Ms. Miles clerked for
the Honorable Douglas A. Wallace of the Second
District Court of Appeal.

McCumber Daniels welcomes Marc Penchansky
as its newest associate in the firm’s Pennsylvania
office where he concentrates on appellate matters
and the defense of the firm’s clients. Mr. Penchansky
graduated second in his class at the T.C. Williams
School of Law at the University of Richmond. Mr.
Penchansky began his career at the Staff Attorney’s
Office for the United States Court of Appeals for
the Third Circuit. Following his term with the Staff
Attorney’s Office, Mr. Penchansky served as a Clerk
for the Honorable Thomas Ambro of the United
States Court of Appeals for the Third Circuit.
Mr. Penchansky is licensed to practice in both
Pennsylvania and New Jersey.
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McCumber Daniels is a full service, Martindale-
Hubbell AV-rated civil litigation firm with offices

in Florida and Pennsylvania. McCumber Daniels
offers a wide variety of litigation services for
insurers, health care facilities, businesses and licensed
professionals. With years of legal, corporate, medical,
administrative and legislative experience, we are able
to provide full-service representation for all of our
clients in all types of disputes or litigation.

McCumber Daniels attorneys are well versed in
applicable law, procedure, courtroom tactics, legal
and evidentiary rules, as well as the analysis and
application of medical or financial information.
Our attorneys provide thorough investigation,
negotiation, trial, and appellate services our clients
expect and deserve.

McCumber Daniels employs full time nurses as
part of its permanent staff to support our medical
and personal injury defense practice. The nurses
quickly provide organization of medical documents
and a preliminary analysis of the medical issues
involved in each case. Their contributions are a
value added asset to the attorney assessing and
defending the case.

Please visit our website to find out the latest legal news,
seminars, speaking opportunities and firm news.

For more information on anything that you have read
today, please contact Andrew McCumber at amccumber@
mccumberdaniels.com

PENNSYLVANIA OFFICE:
1400 SOUTH TROOPER ROAD

EAGLEVILLE, PENNSYLVANIA 19403
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